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35) A, W. Scott, The Law o Trusts, Vol. 1-IV, 3rd ed., Boston : Little, Brown and Company,
1967. Supplement, Vol. 1-1IV, 1984, 4th ed., p.169.
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et= il A 22 Zolgt & & Sle ‘G T A (certificate  of
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Tk dEwo] EAAELS HEAS Fol 99 A A:Hpersonnal
property) &= A &Fsh=tl] AREH L mjulj A ofo] o}k wlojg o] FH G A of
FHE AFoNE, F52bs wiztstazr AlekS A4S A7t ojw] wjzhgk 3o
2 FEE AolA, Bsate] IAAe R vt H3 = Equity’de] ALt
o] Fe) A2 (equitable conversion)80o] HAYSITE, 18] ko] wjglo] WA o
2 27HE AW A9 Ax 9 1 wdto® garEY 4FE vhA

N

Aol Abgatdvets, FEHAS Blo] =2 A Hreal property)®] AfrARR]
AAY vk st B85S Al AYgstar FEARtA EXE vizt
g AAAR T FAgo RN BEiks AHS Fa AR %A
Atk e Fe FEHATE BEAE 57 wigstelor & & FEiks
i zbeb= Ak vlszebAl HAEdth FeF o= P oJste] ojn A
PFE oz FHFArt

S-Euetel A Husta e EAXEGH AR vlwe] EXAE FEshE
7]l (promoter)©] MIAHAE AFEHEEH Fdete], sAE At ol
W71 B A Fdsitta B, 7]l o] Alge] A ETh o] A9
EAO AFdS s FEA el Al ot sAlol 2] A(lease)E A A A
ozl ojuje] PFArzke g0dew AEE] AAWE oA mFg
(missour]) T2 7% A A %= (grand rent system)Z HEsF Aot AFYS
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ddHow dgop= AbE2 R7]lolal e Ad(title)s Hshsd &
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:
BASl 4, AW ABe A%, 90 58 Fhel o At wae
22g 44sly] el Qs L Akl B AuSaan), By,

0) “olFEFe FeHE ol S 5o FAY FeatviviA ol AHI A5, FAlolRol 7hsdt
71wl 1 AR el A oju] o EJe] wiaEqlo] FEate] Ad(EHAMh S ASetaL, viEl
el e A QQAAMNE A5k AR st WS Dok (HhfERE, SORERIL,
HUTREARRAR(1991), p.300.)
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(Uniform Trust Code)e] ZLst3lth o] WA Z57F Rk=A] FFafop &
Hado] ofyel, 7124 A=A JotA s "] st s W AlY
= ARt e e AAR ZFAEEAY Y 2y AE 7 Ak o
T GARPE 5] oAl AgekA] 8 Aol TEAlEH o] HEst
AL AFst= TS 3, Al AFAAME Fo] wkedsta vk E3E v

SAEHS] AgA| =7t 7R = EA & E4FHE] 3] 7] 5 (insolvency  protection),

A3 9] 7] 5 (conduit taxation), A% A Al(fiduciary regime), W-874< ©=4

(flaxibility in design) &< AAAHANME HF A o] UThsd weps] 4l
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1) A%, TREAEe el 9, Bolshi tjstel whASel =, 2000, p66
85) %4, TR AN, FEA, SR Aol B AT, Gt ok Akt

=, 2006, p.l.

86) John H. Langbein, The Secret Life of the Trust as an Instrument of Commerce, 107 Yale L. ].
165, 178 (1997) ol <]k, ul=ro] QlojA] AlgrA|ste] 90% o] Fo] “FArlgolgta g},

87) W, 294 9, Tdgn A, |, AEEIAL 2005, pdT.
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weEA Fae Qe oluAw gEd 2
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Al el Ui £5A00] Bquityd Folfl A0 she] Mgt
stel A3 AL BE AL welEel odste] S sk ks o]g} o &
SabE el AeAe] MEAR TASE AR WATFE FANLY

Abell WAAS Fofsta gl= F9 = 505

THE whgste] 195996l FEE A2z AEY Restatement= A271IAZE
AAdste] ‘FEAZE AAE dEshs Toll of| Algel tiske] Ao A
T8 FEE AS 2 AR AAAE AEAeZRE AA WAE W
= Zo] 7hesttyar ek o FA A2AF AEW Restatementi= ©] 23 i
A AdE AT =A Ao s ASHer gt itk B3 T
of et 54 (comment)ell wEW the]Ql E= JSA7F AubA Ao W9
el Al HEANE o Aol 2 = ALEAE AQE Fshs A v

88) West’s Ann. Calif. Civil Code §2267, Mont. R. C. M. 1947 §86-507; N. d.-NDRC 1943, 59.0210;
S. d. -SDC §59.0209.

89) wrEzk AAT=E. pp.27~30.

90) Uniform Trust Act §12(“Whenever a trustee shall make a contract which is within his powers
as trustee, or a predecessor trustee shall have made such a contract, and a cause of action shall
arise thereon, the party in whose favor the cause of action has accrued may sue the trustee in
his representative capacity, and any judgement rendered in such action in favor of the plaintiff
shall be collectible [by execution] out of the trust property.”); id. at §14("Where a trustee or
his predecessor has incurred personal liability for a tort committed in the course of his
administration, the trustee in his representative capacity may be sued and collection had from
the trust property,,”). §125 A€l Je M Folx oty vuitls, wHlAZF w27 E8
oy, SEuEnE, dALAF JAEFTL Qi
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stthal gohoD o] gk A=
A HEAAS] FAA EA4
W vk e AlARSEAL Sl w=re] A2k AlE
H(19599) Restatement A|271AZ= AEA|Lte] HFEAL S AFTFo2ZA A
Fe1Ae] A, Afadde 95 2 AR dAE O FAHSE Y
‘ﬂ‘%‘ﬂﬁ]g = /\]‘?l‘?j”—? Atatell oJaiM = olsfiatr] o H AitEAl e )
S M= o] A4
FH Restatement #|90
estatement A|402A ==l
ANA AR HJrtE 5 e Aolth vFol A= 3%

M7E A AL 2 Ao SHE HAAHFA L) sk laL
g AHH A 7Y
A 1A st7]el ol =Rt} o] g
A e Y] 2 AEARE AAo] WA Foldows SERke] dy
& ArtAEAo R FAst ke AE ws| L k. o9k o]l F-mH A
of ol AEre] Jide AlekA AFErIEv= 23ld BAAH HdozH
T a1, o= A&l o] Propertys ‘Bl #d Al AlghAlole] H
A 3AA (legal relations between persons with respectto a thing)= 2|3k
A Restatement®] <3b& o] Fil = TRARSY VEHoRE edAdd
| A= Aolth 1 WARAE ARG GARLY] ojatel osiA AAE= A
olg7|Hth= el zHgol olete] WMA I Ut webd AgAgLS SHE
AAE 7l Hal, aRs AR AEEARA; Rk olue} 3R A

Aol WA ow s |

A
& ‘?ﬂké%t&?ﬂ Promissory estoppel)9] W&ol 3+ A<

Z 3 A=A AdAHYe AE A2A EHE Y

=

3) 599 EXAE
(1) EX2ES £3
A7) ol Aol Aol G AT 27 wo} thee FrH e

91) H. F. Stone, op.cit., p.527.
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(2) =A]A 7] 2 (Stadtsanierung)

H (Stadtebauforderungsgesetz) 2] 7] - 396)

]

23

@ =AA4
=e

1971 79 27dol] 5w AA

A A 72 (Stadtsanierung) <

j
a-

. verlag C. H.

92) Helmut, Coing, Die Treuhand Kraft privaten Rechtsgeschifts 1,11, Miinchen

Beck, 1973, pp.51~69.
93) Helmut, Coing, op.cit., p.71.
94) #HF7A, AA=E, p76.

95) Dieter Liebich, Kurt Mathews, Treuhand and Treuhidnder in Recht und Wirtschaft, 2. Aufl,

1983, S. 370ff.
96) Dieter Liebich, Kurt Mathews, op.cit., 343ff. ; 21,
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H =AAAZ9 (Stadtebauforderungsgesetz, (0] 3F ‘21 o2} 3k}l <
sto]  FXHAL Stk o] ®oll o3k HAIAUNTARY S 7 APTARA A
(Gemeinde)&] Z#oll olate] *Ae A7REA ol thspe] 1 APAF A 7}
APAFAZE B ) e FARERE FARAS FASste] ARiEA
ARAFHEAAIE Y] dubioRe= 1960l AAE awds
(Bundeshaugesetz)©] Athrth =3 W2Ql g 7FAal F3%ar gl
ANEARY 2 Aol gk e ® sk U AEA S A2l |4
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7] H]AF (Ordnugs gnahmen) ¥ Z15AF] (Bauma gnahmen) ¢ 5+ A=
ol itk A ARl ZIREHIALG S AR A G A7 22 F gk BsAl
= FSche WA oR AMAXGAZE FEEth v AFA Y @
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AL A% AR HE= ARAAC A ANEARG O] AldS g A S

2 EH§2500 A4 ool thake] Al qrAskaL o). vhnt AR EA = A

AR
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ABSTRACT

A Study on Structure and Risk Analysis of Real Estate
Land(Development) Trust

In, Sung-Sig
Major in Real Estate
Dept. of Economics & Real Estate

Graduate School, Hansung University

The real estate land (development) trust tends to enhance the
capacity to utilize land for years, but trustees, who start doing their
business as an owner and an operator under the title of trustee, take
all responsibilities. If some problems occur, they have to take an
unlimited liability by compensating for loss even with their own private
assets.

Real estate trust companies, during performing some development
projects, can have both low and high profits. However the unlimited
liability caused by low-profit projects, can threaten the real estate trust
company, and have an impact on even high—profit projects.

Considering that the trust assets of real estate land (development)
trust are earned by real estate trust companies or trustees, and the
trust assets can be protected from excellent trustees; that is to say,
the profit of trusters can be maximized from them.

In that matter, trustees or real estate trust companies insist on the

independence of trust asset, but have difficulty securing stability of real
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estate land (development) trust operating because there is no legal
identity.

Accordingly, this study is focusing on the following problems in
operating trusts through some precedents and related cases:

a) Application of the tax law in the operating process of real
estate land (development) trust

b) Unlimited liability for the delivery of the land trust operating
cost from a real estate trust company

c) Liability for the mortgage of sale, even after the termination of
real estate land (development) trust

d) Unlimited liability for a third creditor of real estate trust
company

e) Restructuring followed by the enactment of rules about the
professional personnel, who manage, dispose of, operate, and develop
the assets on behalf of a multiple of uncertain people.

To dissolve the problems about real estate land (development)
trusts, this study suggests “a real estate investment trust system of
limited liability type” and “a subsidiary real estate land development
trust company” or an investment company under the capital market
law.

Above all things, the effectiveness of the introduction of a real
estate investment trust system of limited liability type under the trust
law is as follows.

First, the introduction and application of a real estate investment
trust system of limited liability type under the trust law are estimated
to be an appropriate measure, provided that the system is fully
changed into a limited liability trust under Article 118 (liability on a
third person), Article 119 (ban on the compulsive application about
private assets), and Article 87 (debenture issue).

Second, the introduction and application of a real estate investment
trust system of limited liability type can dissolve all problems, except
for a possibility of scam, a cause of reducing trust assets under the

value—added tax law among structuring risks of land trust, since only
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trust assets will compensate for all official costs of operating land
trusts.

The effectiveness to start up a subsidiary real estate land
(development) trust company, or an investment company under the
capital market law, is as follows.

First, while a subsidiary real estate land (development) trust
company has a duty to pay a tax, a possibility of scam of the
value-added tax law will not be in the cards since a real estate land
trust company itself performs a duty of taxation

Second, a truster can separately have a variety of additional taxes
including the one of acquisition if it invests an investment in kind with
an operating land. A start-up company is exceptive from the
application of heavy taxation under the Restriction Act of Preferential
Taxation, such as the one of registrations of real estate and of
corporation in big cities. However, it is under a law in force only for
a limited period of time to confine itself to the acquisition and
registration of real estate by December 31st, 2012, and it needs a
revision of the local tax law.

Third, if a land trust project is operated by a subsidiary real
estate land trust company, all individual contracts in the process of
development business will be done under the title of subsidiary real
estate land trust company, and since a real estate trust company
directly operates and manages various projects, it will not have a
direct responsibility for a third party.

Lastly, a truster or a settlor will need more professional personal.

Since they trust a real estate trust company with an operating
land, all relevant people of real estate land (development) trust need to
prepare for the thorough analysis of organizing business and the
method of fund-raising, as a means of division of accountability.

By amending the law to increase the professional personnel of
trustees under the trust law and the capital market law in order to
develop the ability of selecting reckless land trust businesses, they

have to provide a net function for the national economy and the
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establishment of real estate trust company.

There is a need of revising the tax law in the matter of the
application of the law overall, through the review of the principles of
real taxation as regular rules of taxation, because the tax law will
dissolve only the problem of applying to the tax in name under the
value-added tax law.

Also, this study should continue to research on the substantive
legal identity of Shinomiya(1989), the laws of the UK and the US,
where trust assets are an independent identity, and the Uniform Trust
Code in 2005, which adds a legal identity to trust assets as a method
of easing the structure risk of real estate land (development) trust
according to the global standardization of the trust law when trust

assets are operated under the rules of an investment company.

Key Words : real estate trust company, Real Estate
Land(Development) Trust, trust assets, unlimited liability, legal
identity, a real estate investment trust system of limited
liability type, a subsidiary real estate land development trust

company,
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