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H T (Ma ofatE)

(&9 - A, %, %)

05 | 06 d | 07 | 08 | 09 | ‘10| | 11 | ‘12 | ‘139 | ‘14 A
EEies 2,685 2,786 1,493 1,323 2,529 2,092 2,312 2,503 3,096 2,419 23,238
dzrlel 4| 1,093 1,330 745 496 843 704/ 760 847 1,143 932 8,893
k(%) 40.7 477 49.9 37.5 333 337 329 33.8 36.9 38.5 383
ZolQlx}el 526 7800 482 273 4620 368 415 416 571 472 4765
H (%) 48.1  58.6 64.7 55.00 54.8 52.3] 54.6 49.1] 50.0 50.6 53.6

<E 19> A=d A9 2993l vT (e d-H/AAH)

(&9 - A, %, %)

051 | ‘06K | 07 | 08 | 094 | ‘109 | 11 | 124 | ‘134 | ‘14 |
B 5,389 4,958 1,338 506 990 1,048 1,160 1,325 1,901 2,056 20,671
AARIe] 4| 2,748 2,835 713 245 426 525 575 714/ 1,104 1,257 11,142
H 5 (%) 51.00 57.2 53.3) 484 43.0 50.1} 49.6 53.9) 581 61.1 539
ANAAT | 1,492 1,733 363 133 249 343 378 493 811 883 6,878
H 5 (%) 54.3] 61.1 50.9 54.3 58.5 65.3 657 69.00 73.5 70.2 617

< 20> Axd A 2AJAS] vF (A7) ol E)

(&9 - A, %, %)

051 | 06 | 07 | 08 | 099 | ‘109 | ‘119 | ‘124 | 139 | 14 |
EEies 5,386/ 4,771 2,184 2,209 5,120 4,827 5,182 5,708 7,024/ 5,556 47,967
darelel 4| 2,068 1,938 926 724 1,662 1,683 1,859 2,215 2,944 2,363 18,372
H15(%) 38.2| 40.6 424 32.8 32.5 349 359 388 419 425  38.3
AddARel | 1,085 1,188 591 447 1,053 1,050 1,204 1,335 1,678 1,342 10,973
H5(%) 52.7 61.3 63.8 61.7 634 62.4 648 603 57.00 56.8  59.7
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<} 21> A=W XgE ANAAR H]F (F7] AH/OA )

(4] - 2, 4, %)

‘05 |06 | 07 | 08 | f09d | ‘10 | ‘11 | ‘12 | 13d | ‘14 Al
Yz 9,166 6,995 2,114 806 1,346/ 1,403 1,497 1,989 2,200 2,442 29,958
olxpele] 42| 5206 4,207 1,175 363 600 671 671 998 1,118 1,347 16,356
H % (%) 56.8 60.1 55.6 45.0 446 47.8 44 8 50.2 50.8 55.2 54.6
Aol zje] 3,866 3,428 947 267 406 493 529 781 878 1,033 12,628
H % (%) 74.3 81.5 80.6 73.6 67.7 73.5 78.8 78.3 78.5 76.7 77.2

<} 22> AxW A FHE AAAARQ HF (A oI E)

(249 - A, 4, %)

‘059 | 066 | 07 | 08 | 09 | ‘10d | ‘11 | 129 | ‘13d | ‘14 Al
Yz 2,038 2,081 950 508 784 983 1,159 1,571 2,007 1,789 14,370
olzpelel 4= | 1,300, 1,062 441 180 223 325 461 635 966 841 6,434
H % (%) 51.2 51.0 46.4 35.4] 28.4 33.1 39.8 40.4 48.1 47.0 44 8
A alolzjo] 1,107 934 382 148 183 251 390 507 801 666, 5,369
H % (%) 85.2 87.9 86.6 82.2 82.1 77.2 84.6 79.8 82.9 79.2 83.4

<} 23> A=W H9gH LA vlF (1A AF/TAM )

(4] - 2, 4, %)

‘05 |06 | 07 | 08 | f09d | ‘10 | ‘11 | ‘12 | (13d | ‘14 Al
Yz 9,532 5,816/ 1,473 264 639 1,024 1,423 2,340 2,977 3,501 ,98928
olxpele] 4= | 6,275 3,977 981 140 302 643 973 1,596/ 2,079 2,429 19,395
H % (%) 65.8 68.4 66.6 53.0 47.3 62.8 68.4 68.2 69.8 69.4 66.9
Aol zje] 5,937 3,763 947 127 276 617 946/ 1,568 2,049 2,394 18,624
v % (%) 94.6 94.6 96.5 90.7 91.4 96.0 97.2 98.2 98.6 98.6 96.0
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4 63.2%A4 20159 79 AA 64.4% % 1.2% FAE oldr) A A=
o] o}}E AAZFEE 201590 7Y€ FA) 72.2% 2 20159 1Y 70.2%HT}=
2% ¥EQE, 20143 79 68.9% KT} 3.3% EQE A5t A9 oy
E AMZFEE AL 70.3%, 7] 72.7%, QFH 69.9% = 70% T+ 7S5}
I gtk o}t E H vyl M8 5.1, 7] 2.9, 91FH 2.190]H, o}
HE Hat AA7EE A& 3.59, 471 2.19, Q1A 1.5% 0]t} A AHFH)
Ha wjuirs M8 249, A7) 1.49, QA 19011, ¢
= A& 1.69, 471 0.99, 1z 0.7¢ 0|t} JIHA A AA7F B wjuj7}F7h
Mt A71A 9] AAZE B oeje) 7ol Blalske] o] = A o] H| TS A}A]
Aol el FAAE WEE QIHA A o} T E wjufjrb= A& ] 41.8%,
714 73.9% F=olH, AA7FE AEtiv] 42.7%, A71H¥] 71.2% T+
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Bol gl A9le] ei7le k.

_4

051 | ‘06 | 07 | 08 | 09 | 10 | 119 | 124 | 13 | ‘149 |

Zohel el 526/ 780, 482 273 462 368 415 416 571 472 4,765

=R a1l 506 642 358 193] 352 287 318 309 460, 368 3,793

H15(%) 96.2 823 743 70.7 76.2) 78.0 76.6 743 80.6 78.0  79.6
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ABSTRACT

An Empirical Study on Abuse of First Priority Discharge Right

of Small Tenant

Cho, Sang—Yong

Major in Real Estate

Dept. of Economics & Real Estate
The Graduate School

Hansung University

The Housing Lease Protective Law(HLPL) established on March 05,
1981 was one of the most important laws for the lessee in Korea. The
first purpose of the HLPL admitted the opposite power of the lessee with
fact that he or she moved in the house.

However, The HLPL had limitations that it could not secure the
opposite power of the lessee in some case such as senior mortgagee that
the lessee could not insist the opposite power even though the lessee
fulfilled counter conditions of the HLPL. To solve this problems, the
provision of the Article 8, so called "Protection of the Small Guaranty
Money" was made in the second amendment of the HLPL on December
30, 1983.

Even though a lessee made a rental contract with lessor, when real
rights would exist with priority such as mortgagee, the lessee can not to
recover all their dividends because the rental contracts were nothing but

obligations. For this reason, it sometimes makes a case of protection of
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the lessee who are not small tenant. The HLPL wunder the third
amendment provision of the Article 3—2 established on December 30,
1989, gave the priority discharge right which guarantees some effect of a
real right, when a lessee prepared with fixed date and opposite power's
requirements. With this, the lessee could get protection of total deposit
for lease contact by priority, although the lessee had a fight with holder
of a real right granted by way of security such as mortgagee.

In these background, it was true that the FPDR and the priority
discharge right significantly contributed to residental stabilization. Unlike
established purpose, however, pretense tenant who was appeared to be
small tenant is gradually on a rising trend in the legal actions of 5 years
for apportion data from 2010 to 2014.

To protest against the FPDR's problems, this study covered the portion
of small tenants among tenants and the portion of estimated pretense
tenants among small tenants. 10 years winning bids data from 2005 to
2014 focused on complex buildings in Seoul, Gyeonggi, Incheon's district
were analyzed and the portion of small tenants among tenants was
researched.

It was recognized that the portion of small tenants among tenants were
average 53.6 percents and 59.7 percents on apartments in Seoul,
Gyeonggi's district, but 83.4 percents in Incheon's district. It could be
recognized that the portion of small tenants among tenants were average
61.7 percents and 77.2 percents on duplex houses and multiplex houses
in Seoul, Gyeonggi's district, but 96.0 percents in Incheon's district.

In conclusion, the portion of small tenants in the duplex and multiplex
houses for complex buildings and in Incheon's for district was recognized
highly.

It was recognized that the portion of estimated pretense tenants among
small tenants were respectively 79.6 percents, 71.5 percents, 70.8 percents

on apartments in Seoul, Gyeonggi, Incheon's district. It was also
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recognized that the portion of estimated pretense tenants among small
tenants were respectively 57.1 percents, 58.5 percents, 67.8 percents on
duplex houses and multiplex houses in Seoul, Gyeonggi, Incheon's district.
The portion of estimated pretense tenants in the apartments for complex
buildings and in Incheon's for district was recognized highly.

To protest against the FPDR's problems, 136 apportionment exclusion
application were categorized by pretense tenant forms registered in the
financial institutions. It was also examined thoroughly that pretense
tenants' problems seeking for four cases and supreme court's precedents
as a legal basis.

The first type is the case of the lessee whose requirement of
substantial opposite power is in a defective state. The lessee fulfills the
conditions of the opposite power only formally and insists his occupation
though he does not occupy it.

The second type is the case of the lessee who has relative relation or
claim—obligation relationship. The lessee is appeared to be small tenant as
he forms a relationship with debtor or owner's parents—in—laws, brothers.
Also debtors or owner's creditors make sudden change into small tenants
after recognizing difficulty of collection their debt.

The third type is the case of the lessee who has a deceptive act for a
fictitious manifestation of intention with the owner and the lessee or a
violation for the duty of good faith and fair dealing. For example, a
lessee lends his name or changes his own statement for the second time
that he is not the true lessee.

The final type is the case of the lessee who has other such as abuse of
rights. For example, a lessee was the pretense tenant in the past bids
data or a licensed real estate agent's husband made a lease contract at
this time that creditor's sum of the claim amount such as financial
institutions exceeded the first auction.

It has passed 35 years since the HLPL established and implemented. It
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has passed the days that a lessee paid all deposit for lease to a lessor
and at the same time a lessee fulfilled the opposite power's requirements
and fixed date, exercised the priority discharge right and claimed opposite
power. Recently, because of lasting falling interest, it was on a rising
trend that a lessor demanded a lessee on monthly rent. Like so,
according that deposit for lease contract turned into some in full,
pretense tenants who exercised the FPDR were growing trends. Amid
these rapidly changing reality, institutional improvement suggestion for the
FPDR must come into force as soon as possible. Then tenants who
impersonate small tenant could be prevented from abusing the FPDR. By
extension, we expect that the HLPL aims residential stabilization of

common people.

KEYWORD : The Housing Lease Protective Act, Opposite Power,
The First Priority Discharge Right, Pretense Tenant,

Small Tenant.
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