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ABSTRACT

Problem and Improvement Plan for
Exercising Administrative Discretion under

Food Sanitation Act

Lee, Hee—seok

Major in Futures Convergrnce Public Consulting
Dept. of Futures Convergrnce Consulting
Graduate School of Knowledge Service Consulting

Hansung University

When discretion power is exercised for act of administration by
administrative authority by each case without a certain criteria, some
danger may arise to exercise according to its arbitrary judgment. In
other words, extension of range of discretion may cause arbitrary thought
and unfairness, while if narrowness of discretion range makes no
sufficient solution and legal effectiveness expected, no search for eventual
goal for law to attain legal justification, teleology, legal stability, etc. will
be realized, people, then, will distrust government and a certain problem

may arise for government to be unable to guarantee constitutional
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obligation for confirming and securing basic right of people, which will
cause public employees of administrative agencies who should practically
perform relevant task also to check range of appropriate discretion
incurring waste of administrative force arising from it.

This thesis viewed from this point contributed to observing and
analyzing  relevant problems of how properness of administrative
discretion through judgment standard is applied to decision by
Administrative Trial Committee as a result of administrative trial
according to administrative measure under Food Sanitation Act.

In addition, in order to establish criteria for analysis on problems of
exercising of administrative discretion, as a result of a literature review
conducted on precedent research for relevant content, it was confirmed
that, Han Chung-rok(1995) presented 4 types of judgment criteria of
discretion power abuses like MViolation of Goal, @Violation of Equality
Principle, ®Violation of Proportional Principle, and @®Non-exercise or
Negligence of Discretion Power,

Oh, Se-hong(2002) presents judgment criteria of deviation/abuse of
discretion classifying into 5 types like DViolation of Goal, @Factual
Accuracy, @®Non-—

exercise of Discretion Power, @Control by Proportional Principle, and
®Control by Equality Principle, Chung, Sa—eon(2012) produced judgment
criteria for negligence and abuse of discretion power dividing into 8 types
like @Legal Principle of Self—Restraint, @Violation of Equality Principle,
®Violation of Proportional Principle, @Factual Mistake, ®Violation of
Legislative Purpose Spirit, ®Violation of Extenuation, @Violation of
Good Faith Principle(Prinzip von Treu und Glauben) and Prohibition
Principle of Power Abuse, and ®Non—exercise of
Discretion(Negligence/Defect), and Cho Do-yeon(2014) created their

judgment criteria assorting into 9 types like MFactual Mistake, @Violation
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of Goal and Unfair Motive, ®Violation of Equality Principle, ®Violation
of Proportional Principle, ®Procedural Violation, ®Exercise of Clearly
Unfair Discretion Power, @Violation of Prohibition Principle for Unfair
Connection ®Violation of Control based on Justifiable Penalty Principle,
and @Non-exercise of Discretion Power.

As a result of analysis primarily on examples of arbitration by
administrative judgment reviewed in already conducted precedent studies
which is the target of this thesis using 9 types of judgment criteria on
deviation/abuse of administrative discretion power presented by Cho
Do-yeon for identifying problems of administrative discretion under Food
Sanitation Act, It has been found that 3 kinds of problem were existing
including factual mistake, violation of control based on principle for
justifiable penalty, non—exercise of discretion power, etc. , and as a result
of analysis on examples of arbitration by Kyunggi Do Administrative
Trial Committee physically conducted by the researcher himself, another
procedural violation was confirmed in addition to 3 types of problem like
factual mistake, violation of control based on principle for justifiable
penalty, non—exercise of discretion power, etc. confirmed as a result of
analysis on examples of arbitration by administrative judgment reviewed
in already conducted previous studies.

In addition, in the examples of arbitration reviewed in already
conducted precedent studies, citation of administrative judgment amounted
to 315 cases(42.6%) out of total 739 cases, and in the examples of
arbitration by Kyunggi Do Administrative Trial Committee, it was found
that citation of administrative arbitration reached 2,224 cases(35.4%) out
of 6,281 cases, and 78 cases of citation examples arose out of 86 cases
of violations of Food Sanitation Act among examples of arbitration
decided by Kyunggi Do Administrative Trial Committee, which shows

98.6 % of total violations had been relieved by ex post facto acquittal
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through administrative trial.

This result means that when any administrative agency under
Administrative  Procedures Act takes disadvantageous administrative
practice against sanctioned, problems are disproved to be existing showing
that administrative agencies do not calculate or do not properly exercise
discretion power for calculating measure amount of penalty by asking the
relevant involver to submit his/her own opinion/evidence surely through
prior informing of scheduled measure, and by taking measure reflecting
this, and thus, requirement for improvement of this problem takes place.

For transparency of act of discretion by administrative agencies
afterwards in this regard, necessary are additional studies to be conducted
on detailed execution criteria including arbitration standard for
administrative measure criteria authorized by law and one for mitigation

criteria, etc.

Key Words: Food Sanitation Act, Providing Juveniles with Alcohol,

Exercise of Administrative Discretion Power
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