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ABSTRACT

A Study on Copyright Issues Regarding the Use of
Orphan Work in Photography Archives
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Recently, the wvalue of photographs as records has garnered
significant attention, leading to photography archives displaying or
digitizing their photographic records for online access. A substantial
number of these photographic records qualify as works, necessitating
permission from the copyright holder for lawful use. However, many of
these photographic records are orphan works, with the copyright holders
and their whereabouts unknown. As a result, without obtaining
permission from the copyright holder, it becomes impossible to lawfully
use these orphan works. To address this issue, Provision 35(4) in the
Copyright Act of Korea allows the use of orphan works without
permission from the copyright holder under certain conditions.

This study explores the application of Provision 35(4) in the
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Copyright Act to facilitate the use of photographic records classified as
orphan works in photography archives, examining its effectiveness and
proposing improvements. First, the study analyzes the copyright
characteristics of photographic records. Second, it reviews Provision 35(4)
in the Copyright Act and similar foreign copyright limitations to propose
legal amendments for the use of orphan works in photography archives.
Third, it empirically examines whether the ‘Significant Search’ procedures
outlined in the Enforcement Decree of the Provision 35(4) in the
Copyright Act can be applied to photographic records classified as
orphan works,

The findings reveal several issues with applying Provision 35(4) in the
Copyright Act to photographic records classified as orphan works. First,
archives are excluded from the scope of entities eligible to apply
Provision 35(4) in the Copyright Act. Second, the scope of works eligible
for use under Provision 35(4) in the Copyright Act is limited to
published works, making it challenging to utilize a significant number of
photographic records whose publication status is difficult to determine.
Third, most sources designated for ‘Significant Search’ do not provide the
whereabouts of copyright holders, rendering the identification of copyright
holders and their locations ineffective. Additionally, many designated
sources are art institutions, with a lack of institutions specifically related
to photographic records. Fourth, it is impossible to conduct ‘Significant
Search” on photographic records without clear titles or author names.

To address these issues, the study proposes the following
improvements to Provision 35(4) in the Copyright Act: First, expand the
scope of eligible entities to include various institutions that service
photographic records, including archives. Second, allow the use of
unpublished photographic records as orphan works through Provision

35(4) in the Copyright Act if a sufficient period has passed to presume
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the author's death. Third, select sources that provide the whereabouts of
copyright holders for ‘Significant Search’ and designate institutions related
to photographic records as sources. Fourth, enable image—based searches
for substantial investigations instead of text—based searches relying on

titles and author names.

Key Words: Photography Archives, Photograpic Records, Orphan Works,
Copyright Law, Provision 35(4) in the Copyright Act of Korea,

Significant Search
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