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ABSTRACT

A Loss Incurred by the Delay in Public Works and
Remedy for Violation of Private Right

Kim, Jae Yul

Major in Real Estate Finance and
Investment
Graduate School of Real Estate

Hansung University

Most countries of today are conducting a large scale of public
works to realize public interest such as increase in stable house living
and welfare following the claims of the society for being a welfare
nation.

To conduct any public works, restrictions of property rights is
announced at the preliminary stage for smooth project execution and
prevention of speculation in real estate, and there have been traditional
theories and precedents that such restrictions falls under the social
constraints that any compensation shall not be demanded under such
condition.

However, current economic depression impedes considerable
numbers of public utilities which have been planned during the period
when the prices of real estate were rising, and the lengthening
restrictions of the rights of the residents at the areas for the public
services brings about the claims for the remedy for their rights.

Legislation, however, to respond to such claims is at an
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unsatisfactory stage. Firstly, "Act on the Acquisition of Land, etc. for
Public Works and the Compensation therefor”, makes only a declaratory
regulation on compensation for damages for losing effects on business
approval in article 23, without any other regulations on the subjects of
and standards for the compensation. There exist a comparable purchase
claims system in the land for urban planning facilities with quite a lot
of problems in its subjects & requirements selection.

On the contrary, leading nations oversea, compensation 1is
determined based on the period of rights restriction, and then
compensated in cash, In purchase claims system, they have no
restriction on the subjects and requirements unlike the system of our
country securing the effectiveness of the remedy for rights by way of
calculating the purchase prices at market value.

A Constitutional idea would be held on through adjustment of
private and public interests by implementing rights—-saving means for
the damages exceeding a certain standard keeping the restriction of
property rights by delays in project as unavoidable social constraints
with the consideration that the restrictions is exercised for the public
interests.

Example areas were analyzed to introduce the remedy for rights.
Damages types were detected through the analysis and then reviewed
any possibilities to apply the necessity of the remedy of rights,
determination of subjects for the remedy of rights, calculation basis for
compensation price and alternative means.

Following are the suggestion of remedy for right under an overall
consideration of the matters above. To begin with, the regulations on
compensation for damages need to be modified. Enacting of general
laws or making up for "the Act on Land Acquisition for Public Utilities
and Compensation therefor” shall be conducted as a legislation, and the
subjects, criteria and methods for the compensation need to be

determined in detail. 5 years of terms shall be the standard in
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determining the subjects of compensation referring to oversea
legislation cases, land rent shall be the criteria for compensation.

Implementation of purchase claim system, system of reducing land
holding tax may be considered as alternative means of compensation
for damages. In connection with purchase claim system, any
imperfections in "National Land Planning and Utilization Act” need to
be made up for to secure the effectiveness of remedy for rights. That
1s, land category needs to be limited to 'lots’ considering the damages
types in the example areas, 5 years of standard also necessary for
requirements similar to the compensation for damages.

In the event of reduction in land holding tax, it's not fully
alternative to compensation of damages seen as the analysis on
example areas, but still it holds an availability as a political
supplementary means for the principle of equity until the compensation
legislation to be realized.

In addition, agenda for business approval and improvement of
sun-set law may be considered as a method to minimize damages by
preventing the lengthening of public services along with a way to
make easier the procedure of listening to opinions at the stages of
approving business considering the importance of proactive remedy for
rights.

A remedy for rights suggested by this study would be a criteria
under the condition that the current related law doesn’t have a remedy
for rights against any restrictions made by the designation of & delays
in public works. With the consideration of the social problems resulting
from the damages to property rights of the residents living at the
areas for the public services, discussion over the implementation of the

remedy for rights seems to be urgent.

[Key Words] public works, public restrictions, compensation,

- 111 -



	제1장 서론
	제1절 연구의 배경 및 목적
	1. 연구의 배경
	2. 연구의 목적

	제2절 연구의 방법 및 범위
	1. 연구의 방법
	2. 연구의 범위

	제3절 선행연구 검토

	제2장 공익사업 지연에 따른 제한과 손실보상
	제1절 공익사업의 지연에 따른 제한의 형태와 내용
	1. 공익사업의 지연에 따른 제한의 형태
	2. 공익사업의 지연에 따른 제한의 구체적 내용

	제2절 손실보상의 법적 근거
	1. 헌법 제23조 제3항의 규정
	2. 보상규정 흠결시 손실보상 가능성

	제3절 손실보상의 요건
	1. 손실보상의 판단기준에 관한 이론
	2. 경계이론적 입장
	3. 분리이론적 입장

	제4절 손실보상액의 구체적 산정기준
	1. 현행 규정
	2. 학설 및 판례의 태도


	제3장 권리구제제도의 사례
	제1절 국내의 사례
	1. 국내 권리구제제도의 현황
	2. 사업제한에 대한 권리구제제도
	3. 기타 공용제한에 대한 권리구제제도
	4. 국내 법제의 문제점

	제2절 해외의 사례
	1. 독일의 사례
	2. 일본의 사례
	3. 프랑스의 사례
	4. 미국의 사례
	5. 한미FTA의 사례
	6. 해외사례에서의 시사점


	제4장 사례지역에 대한 연구
	제1절 사례지역의 선정 및 현황
	1. 사례지역의 선정 배경
	2. 사례지역의 현황과 사업경과
	3. 사례지역에서 발생하는 손실의 유형

	제2절 권리구제의 대상과 예상 보상액 산정기준
	1. 권리구제의 대상
	2. 예상 보상액 산정기준의 선정

	제3절 예상 손실보상액의 산정
	1. 예상 손실보상액의 산정방법
	2. 기초가격의 산정
	3. 예상 손실보상액의 산정
	4. 보유과세 감면과의 비교 검토


	제5장  권리구제방안
	제1절 손실보상제도 도입
	1. 입법의 형식
	2. 손실보상규정의 정비

	제2절 보상의 대체적 수단으로서의 권리구제제도
	1. 매수청구권
	2. 보유과세의 감면
	3. 사업의 장기화 방지 방안
	4. 기타 권리구제방안


	제6장  결론 
	제1절 연구의 요약 및 결론
	제2절 연구의 한계 및 향후 연구과제

	참고문헌
	ABSTRACT


